DATE:  _____ APRIL 2012

ADDENDUM TO COMMERCIAL TERMS AGREEMENT
This Addendum is being issued as a consequence of the implementation by the Civil Aviation Authority of the ATOL reforms and, in particular, the Civil Aviation (Air Travel Organisers’ Licensing) Regulations 2012.

This Addendum sets out terms which are supplemental to the terms of the commercial terms agreement currently in force as at the date of this Addendum between each of the companies/brands named below and their appointed Agents:

Company Name




Brands

Thomas Cook Scheduled Tour Operations Ltd
Thomas Cook Signature, 

(ATOL 0606)





Thomas Cook Tours,

Cresta

Gold Medal Travel Group PLC (ATOL 2916) and
Gold Medal,

Airline Network PLC




Pure Luxury,








Netflights & Netflights.com

Each of the above-mentioned tour operators is hereafter referred to individually and collectively as the “Principal” and each Agent that sells any of the products offered under any of the above-mentioned brand names (“Products”) in the capacity as agent 
of the tour operator is hereafter referred to as the “Agent”.
The Principal and the Agent Agree As Follows:-
Definitions:

ATOL Certificate :
means a document that complies with the requirements specified in regulation 19 of the ATOL Regulations;

Licensable Transaction : 
means an offer made by a consumer (or their agent) to purchase flight accommodation for one or more persons on a flight which is accepted by an air travel organiser and constitutes an activity in respect of which that air travel organiser is required to hold an ATOL.

1.
The Principal has appointed the Agent as the Agent of the Principal pursuant to ATOL Regulations 12 and 22 in regard to the sale of Products that are licensable products financially protected under the Principal’s ATOL.
2. 
ATOL Schedule of Agency Terms
(i)
In accordance with Regulation 22 of the ATOL Regulations the terms set out in Schedule 1 to this Addendum are included in the Commercial Terms.
(ii)
In the event of any conflict between the clauses in the Commercial Terms and those in this Addendum or in Schedule 1 hereto, the clauses in this Addendum and in Schedule 1 shall take precedence to the extent of any conflict only.

3.
Additional Duties of the Agent

  
The Agent :

i)
Disclosure of Principal
Agrees to state clearly that it acts as Agent for the Principal and state the Principal’s name and ATOL number, on all dedicated publicity material and relevant documents produced by the Agent. Dedicated publicity material means that on which the Agent holds itself out as being able to make available the Products as Agent for the Principal. 
‘Relevant documents’ means those issued by the Agent that form or evidence the formation of a contract between a customer and the Principal. 



See also Agency Terms 2.1 and 2.2 in Schedule 1 hereto.


ii)
ATOL Certificates

When the Principal has informed the Agent that it has obtained the necessary permission to issue ATOL Certificates (which may not be until 1st October 2012) the Agent:
(a) undertakes not to accept payment for the making available of Products that include flight accommodation without supplying to the Customer an ATOL Certificate on behalf of the Principal ATOL holder;
(b) undertakes to supply the ATOL Certificate within the required timescale as follows: 
· In the case of a person who is present, providing it to that person at the time payment is made;
· In the case of a person who is not present, immediately sending it to that person by email or some equivalent electronic means;

· In the case of a person who makes a booking by telephone, immediately sending it by email or equivalent electronic means, or immediately posting it to that person;
(c) undertakes to notify the Principal and give sufficient information to enable the Principal to issue an ATOL Certificate and provide it to the Agent to allow the Agent to pass it on to the customer  in accordance with sub-paragraph (b) above, in circumstances where the Principal has advised the Agent that the Principal will issue the ATOL Certificate rather than the Agent doing so on behalf of the Principal; and
(d) undertakes to forward to the customer immediately any amended ATOL Certificate as directed by the Principal ATOL. 

See also Agency Terms 2.1, 3 and 8 in Schedule 1.   Agency Term 2.1 makes clear that, until 1 October 2012, ATOL Certificates must not be issued unless the ATOL holder has permission from the CAA.
(iii) 
Receipts and Confirmations
The Agent agrees to provide the customer with:
a)  a receipt, following the purchase of any Product, stating the amount taken on behalf of the Principal, that the Agent acts as Agent for the Principal and naming the Principal and its ATOL number; and 

b) the confirmation document issued by the Principal.

See also Agency Term 2.1, 2.3 and 6 in Schedule 1. The requirements are also summarised below:

Any receipt or invoice supplied must contain the ATOL holder’s name on their ATOL (or trading name notified to the CAA), their ATOL Number and a statement in the following form:
 “Your Financial Protection

When you buy an ATOL protected flight or flight inclusive holiday from us you will receive an ATOL Certificate. This lists the flight, accommodation, car hire and/or other services that are financially protected, where you can get information on what this means for you and who to contact if things go wrong.”

However until 1 October 2012, unless the Principal has permission from the CAA to issue ATOL Certificates, the receipt or invoice must only show the  Principal’s name on their ATOL (or trading name notified to the CAA) and ATOL Number and not the above statement.

Any receipt supplied must identify which part of the money paid by the customer is protected by the Principal’s ATOL and which, if any, is not.

The Agent must, where it has sold a Product, notify the ATOL holder so that the ATOL holder can produce a Confirmation. This must be passed to the client immediately it is received by the Agent. It must be received by the client within 3 days of the Agent accepting payment from the client. 
If any of the information on the Confirmation changes the ATOL holder must produce a revised Confirmation. The Agent must pass it to the customer immediately it is received from the Principal.
4.
Additional Duties of the Principal:

The Principal shall:

(a)
issue a Confirmation invoice to the Agent within 7 days from the date of confirmation of the Product booking; or

(b)
confirm the booking immediately on Viewdata, if such facility is available and then comply with the provisions of sub-clause (a) above;

See also Agency Term 2.1 in Schedule 1. The requirement is summarised

below.

The Principal shall, if the booking is air package, issue a Confirmation which must contain: 

Lead name 

Flight times 

Flight numbers 

Departure and arrival airports 

Name of air carrier (i.e. airline) 

Name and location of accommodation 

Other ground arrangements e.g. car hire, transfer, tours, entrance tickets 

Total price of package 

The unique reference number of the relevant ATOL Certificate* 
* Note: Prior to 1 October 2012, the requirement to include the Unique Reference Number of the relevant ATOL Certificate only applies if an ATOL Certificate in the form and content referenced by paragraph 1 of Section 1.3 of the ORS3, has been issued to the customer.









…/continued
SCHEDULE 1

AGENCY TERMS PURSUANT TO REGULATION 22 OF THE ATOL REGULATIONS

Duration of Agreement

Agency Terms 3, 5, 8 and 9 remain binding on the Agent even if the Principal ATOL Holder has failed.

Extent of obligations

The obligations of all parties to these Agency Terms extend only to the parties’ conduct in respect of Licensable Transactions.

Agency Term 1

By making available flight accommodation to consumers in the capacity of an Agent, in accordance with ATOL Regulations 9, 10 and 12 the Agent is deemed to have agreed to the terms of the written agency agreement between the Principal ATOL holder and its Agent.

The terms of the agency agreement include terms mandated by the CAA to be agreed between Principal ATOL holders and Agents for Principal ATOL holders making available flight accommodation as Agents of that Principal ATOL holder. Principal ATOL holders and Agents cannot agree, whether in writing, by conduct or otherwise, any terms which contradict, or purport to contradict the terms managed by the CAA. 

The Agent must keep a copy of the agency agreement for the period it is in force and for 12 months after it expires or is terminated.

Agency Term 2

2.1 Agents must comply with all the terms of ATOL Standard Term 1 as if they applied directly to the Agent and any requirements to set out the Principal ATOL holder’s name and number should be read as requirements to set out the Agent’s Principal’s name and ATOL number. That is:
Parts of AST1 that apply to Agents are set out below (for the avoidance of doubt AST1.8-AST1.10 do not apply to Agents): 

Interim AST A 

Until 1 October 2012, ATOL holders must not (and ATOL holders must ensure their Agents and Accredited Body Members do not) supply an ATOL Certificate in the form and content referenced by paragraph 1 of Section 1.3 of the Official Record Series 3, unless the ATOL holder has permission from the CAA. Such permission will be given once the CAA is satisfied that the ATOL holder, its Agents and its Accredited Body members, is competent (taking into account its business systems and any other relevant factor) to supply ATOL Certificates in that form. 

Interim AST B 

Until 1 October 2012, unless ATOL holders, their Agents and Accredited Body Members have the permission referred to in Interim ATOL Standard Term A

(a) the statement required by AST1.1 must not be made. 

(b) the statement required by AST1.2 must not be made. 

(c) the information to be provided to consumers before a contract is concluded in accordance with AST1.4(b) is only “the fact that the booking is authorised under the ATOL holder’s ATOL number and is protected under the ATOL scheme” and is not as set out in AST1.4(b). 
(d) the statement to be included in ATOL holder’s terms and conditions of booking, information relating to payment requests (Invoices) and information relating to payment acknowledgment (Receipts), as set out in AST1.5 must not include the financial protection statement set out in AST1.5.

(e) AST1.6 does not apply. 

(f) the statement required by AST1.7 must not be included and the following statement must be included “We, or the suppliers of the services you have bought, will provide you with the services you have bought (or a suitable alternative). In some cases, where neither we nor the supplier are able to do so for reasons of insolvency, an alternative ATOL holder may provide you with the services you have bought or a suitable alternative (at no extra cost to you). You agree to accept that in those circumstances the alternative ATOL holder will perform those obligations and you agree to pay any money outstanding to be paid by you under your contract to that alternative ATOL holder. However, you also agree that in some cases it will not be possible to appoint an alternative ATOL holder, in which case you will be entitled to make a claim under the ATOL scheme (or your credit card issuer where applicable).” 

(g) AST1.9 does not apply. 

(h) the obligation to include the Unique reference number on the relevant ATOL Certificate in AST1.11 does not apply 

(i) AST5.1(h)(i) and (iii) does not apply 

AST1.1 
The ATOL holder must ensure that: 
(a) the name shown on its ATOL (or a trading name notified to the CAA) and its ATOL Number; and 
(b) the Statement 
“All the flights and flight-inclusive holidays [in this brochure] [on this website – as appropriate] are financially protected by the ATOL scheme. When you pay you will be supplied with an ATOL Certificate. Please ask for it and check to ensure that everything you booked (flights, hotels and other services) is listed on it. Please see our booking conditions for further information or for more information about financial protection and the ATOL Certificate go to: http://www.atol.org.uk” 
is stated clearly on all publicity material (including websites and brochures). 
AST1.2 
If some products listed in publicity material (including websites and brochures) are not ATOL protected, then the following statement should be stated clearly on all publicity material: 
“Many of the flights and flight-inclusive holidays [in this brochure] [on this website – as appropriate] are financially protected by the ATOL scheme. But ATOL protection does not apply to all holiday and travel services listed [in this brochure/on this website]. Please ask us to confirm what protection may apply to your booking. If you do not receive an ATOL Certificate then the booking will not be ATOL protected. If you do receive an ATOL Certificate but all the parts of your trip are not listed on it, those parts will not be ATOL protected. Please see our booking conditions for information, or for more information about financial protection and the ATOL Certificate go to: http://www.atol.org.uk” 
AST1.3 
ATOL holders that advertise ATOL protected products in broadcast media (television/radio/cinema etc.) must, unless the CAA agrees an alternative that achieves equivalent consumer clarity, ensure that the advert contains audible words “ATOL protected” and that the ATOL protected logo and ATOL number are shown during the broadcast. 
AST1.4 
The ATOL holder must ensure that the consumer is appropriately advised of: (a) the ATOL holder’s name, or its trading name notified to the CAA; and 
(b) the fact that the booking is authorised under the ATOL holder’s ATOL number and is protected under the ATOL scheme, as set out in the ATOL Certificate to be supplied, immediately before it enters into a contract for a licensable transaction but after the consumer has chosen a flight and all other elements to be purchased. In this AST a consumer has chosen a flight when the date, origin, destination, time, airline operator (and flight number where known) of each flight have been determined. 
AST1.5 
The ATOL holder must ensure that: 
(a) the terms and conditions upon which the ATOL holder (or its Agent or AB member on its behalf) enters into a licensable transaction; 
(b) the terms and conditions which the ATOL holder (or its Agent or AB member on its behalf) holds out as terms upon which it will enter into a licensable transaction; and 
(c) any receipts or invoices supplied by the ATOL holder, its Agent or its AB member for a licensable transaction; each contain the ATOL holder’s name as shown on its ATOL (or trading name notified to the CAA), ATOL Number and a statement in the following form: 
“Your Financial Protection When you buy an ATOL protected flight or flight inclusive holiday from us you will receive an ATOL Certificate. This lists the flight, accommodation, car hire and/or other services that are financially protected, where you can get information on what this means for you and who to contact if things go wrong.” 
AST1.6 
(a) Where the information entered on an ATOL Certificate changes more than 72 hours before the consumer is due to depart from the UK, the ATOL holder must (and the ATOL holder must ensure its Agents and AB members) supply a new ATOL Certificate containing the up to date information to the consumer and update this information on its business systems. 
(b) Where the information in (a) changes less than 72 hours before the consumer is due to travel the persons in (a) must update and record those changes on their business systems. 
AST1.7 
Where the ATOL holder has a contractual or statutory obligation (including as a Flight-Plus arranger) to provide a flight (and where applicable other travel services) to a consumer whether concluded direct or through an Agent or AB member, the ATOL holder must ensure the terms of its agreement with its consumer require the consumer to accept and agree that, if the ATOL holder fails, services to be provided by the ATOL holder pursuant to a licensable transaction may be provided by another ATOL holder or the consumer may be required to claim a refund under the ATOL scheme by including in its terms of business with consumers the term that: 
“We, or the suppliers identified on your ATOL Certificate, will provide you with the services listed on the ATOL Certificate (or a suitable alternative). In some cases, where neither we nor the supplier are able to do so for reasons of insolvency, an alternative ATOL holder may provide you with the services you have bought or a suitable alternative (at no extra cost to you). You agree to accept that in those circumstances the alternative ATOL holder will perform those obligations and you agree to pay any money outstanding to be paid by you under your contract to that alternative ATOL holder. However, you also agree that in some cases it will not be possible to appoint an alternative ATOL holder, in which case you will be entitled to make a claim under the ATOL scheme (or your credit card issuer where applicable).” 
AST1.11 
An ATOL holder that sells a package (whether direct or via an Agent or AB member) must produce a ‘Confirmation’. The Confirmation must contain: 
Lead name 
Flight times 
Flight numbers 
Departure and arrival airports 
Name of air carrier (i.e. airline) 
Name and location of accommodation 
Other ground arrangements e.g. car hire, transfer, tours, entrance tickets 
Total price of package 
The unique reference number of the relevant ATOL Certificate* 
* Note: Prior to 1 October 2012, the requirement to include the Unique Reference Number of the relevant ATOL Certificate only applies if an ATOL Certificate in the form and content referenced by paragraph 1 of Section 1.3 of the ORS3, has been issued to the consumer.

Where an ATOL holder sells a package via an Agent or AB member, whether or not that Agent or AB member arranges a Flight-Plus incorporating that package, the ATOL holder must supply the Confirmation to the Agent or AB member, who must supply it to the consumer. 
The Confirmation must be sent to the consumer in order that it is received within 3 days of payment by the consumer being accepted. 
AST1.12 
If any of the information on the ‘Confirmation’ changes the ATOL holder must produce a revised Confirmation which must be received by the consumer as soon as possible. The Confirmation must make it clear that it is a revised Confirmation. 
AST1.13 
ATOL holders must ensure that it is a term of their agreement with their consumer that: 
(a) money accepted by their Agent or AB member from the consumer is held by that Agent or AB member on behalf and for the benefit of the Trustees of the Air Travel Trust at all times, but subject to the Agent or AB member’s obligation to pay it to the ATOL holder for so long as the ATOL holder does not fail; and 
(b) if the ATOL holder fails, any money held at that time by the Agent or AB member, or subsequently accepted from the consumer by their Agent or AB member, is and continues to be held by that Agent or AB member on behalf of and for the benefit of the Trustees of the Air Travel Trust without any obligation to pay that money to the Supplier/ Principal ATOL holder ATOL holder.
2.2 The Agent must at all times identify the selling, protecting Principal ATOL holder on all publicity material (including websites and brochures) that identify a flight or flight inclusive package or Flight-Plus which the Agent is holding out it can make available to consumers.

2.3 If the Agent produces a receipt for money paid by a consumer the Agent must identify which part of that money is protected by the Principal ATOL holder’s ATOL and which, if any, is not.

Agency Term 3

The Agent will, if requested by the CAA, report to the Principal ATOL holder the unique reference number of each ATOL Certificate supplied by it, along with the corresponding Principal ATOL holder’s reference number, where it acts as Agent for the Principal ATOL holder and where the transaction with the consumer was a Flight-Only or a package. If requested to do so by the CAA at any time, and including after the failure of the Principal ATOL holder, the Agent will provide this information to the CAA.

Agency Term 4

The Agent will provide any information requested by the Principal ATOL holder necessary to enable the Principal ATOL holder to comply with the ATOL Standard Terms or any term of its ATOL.

Agency Term 5

Any payment received by the Agent from consumers, for services owed by the Principal ATOL holder to the consumer, is received and held by the Agent on behalf of and for the benefit of the Trustees of the Air Travel Trust but subject to the Agent’s right and obligation to make payment to the Principal ATOL holder for so long as the Principal ATOL holder does not fail. If the Principal ATOL holder fails the Agent confirms it will continue to hold consumer payments on behalf of the Trustees of the Air Travel Trust and without any right or obligation to pay the same to the Principal ATOL holder.

Agency Term 6

Where an Agent makes available a package as Agent of a Principal ATOL holder, the Agent must obtain a Confirmation (see AST1.11) from the Principal ATOL holder and pass it immediately to the consumer by the specified method.

Where an Agent receives any revised Confirmation from the Principal ATOL holder, it will immediately pass it to the consumer by the specified method. 

Note: The specified method means: 

(a) in the case of a person who is present, providing the Confirmation to that person at the time such payment is made;

(b) in the case of a person who is not present, immediately sending to that person the Confirmation by email or some other equivalent electronic means; or

(c) in the case of a person who makes a booking by telephone, either the method specified in sub-paragraph (b) or immediately posting the Confirmation to that person.

Agency Term 7

When accepting payments in respect of transactions the Agent would need an ATOL to transact if the Agent were not the Agent of the Principal ATOL holder, Agents may only accept payment from consumers as defined in the ATOL Regulations 2012.

Agency Term 8

Immediately upon the failure of the Principal ATOL holder, the Agent will provide the CAA with information on:

(a) money paid to it by consumers, in respect of services to be provided for future travel by the Principal ATOL holder to consumers, and

(b) the ATOL Certificate unique reference numbers* issued by that Agent which apply to that failed ATOL holder, in a form acceptable to the CAA

* Note: Prior to 1 October 2012, the requirement to include the Unique Reference Number of the relevant ATOL Certificate only applies if an ATOL Certificate in the form and content referenced by paragraph 1 of Section 1.3 of the ORS3, has been issued to the consumer

Agency Term 9

The rights of the CAA and the Trustees of the Air Travel Trust to enforce any obligations under this agreement on either party are not excluded. For the avoidance of doubt, they may be enforced by the CAA and the Trustees of the Air Travel Trust.

Agency Term 10

The Agent is not permitted to appoint a sub-Agent to perform its obligations as an Agent of the Principal ATOL holder on the Agent’s behalf.

Agency Term 11

If a new or revised Schedule of Agency Terms is published by the CAA in its Official Record Series 3 those new or revised terms will immediately take effect as terms of the agency agreement between the Principal ATOL holder and the Agent.
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